TEXAS ETHICS COMMISSION
P.O. Box 12070, Austin, Texas 78711-2070
(512) 463-5800

Chase Untermeyer, Chair Wilhelmina Delco

Tom Harrison, Vice Chair Paul W. Hobby

Hugh C. Akin Bob Long

Jim Clancy Tom Ramsay
AGENDA

Date and Time: 8:30 a.m., Monday, August 15, 2016

Location: Room E1.014, Capitol Extension, Austin, Texas

1. Call to order; roll call.

2. Executive session pursuant to Section 551.071, Government Code, Consultation
with Attorneys; Closed Meeting. Discussion of pending litigation to seek legal
advice relating to the following:

A. Cause No. 14-06508-16; Texas Ethics Commission v. Michael Quinn Sullivan; in
the 158" District Court of Denton County, Texas; and related cases, Cause No. 02-
15-00103-CV, Texas Ethics Commission v. Michael Quinn Sullivan, in the Second
Court of Appeals, Fort Worth, Texas; and Cause No. 15-09170, Michael Quinn
Sullivan v. Texas Ethics Commission, in the Supreme Court of Texas.

B. Cause No. D-1-GN-14-002665; Michael Quinn Sullivan v. Jim Clancy, Paul W.
Hobby, Hugh C. Akin, Wilhelmina Delco, Tom Harrison, Bob Long, Tom Ramsay,
and Chase Untermeyer, in their official capacities as Commissioners of the Texas
Ethics Commission, and the Texas Ethics Commission, by and through its
Executive Director, Natalia Luna Ashley, in her official capacity, in the 345"
Judicial District Court of Travis County, Texas.

C. Cause No. D-1-GN-14-001252; Empower Texans, Inc. and Michael Quinn
Sullivan v. The State of Texas Ethics Commission, Natalia Luna Ashley, in her
capacity as Executive Director of the Texas Ethics Commission, Tom Ramsay,
individually and in his capacity as Commissioner, Paul Hobby, individually and in
his capacity as Commissioner, Hugh C. Akin, individually and in his capacity as
Commissioner, James T. Clancy, individually and in his capacity as
Commissioner, Wilhelmina R. Delco, individually and in her capacity as
Commissioner, Warren T. Harrison, individually and in his capacity as
Commissioner, Robert K. Long, individually and in his capacity as Commissioner,
and Charles G. Untermeyer, individually and in his capacity as Commissioner; in
the 53™ Judicial District Court of Travis County, Texas; and related case, Cause

For more information, contact Natalia Luna Ashley, Executive Director, at (512) 463-5800.
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No. 03-16-00019-CV; Empower Texans, Inc. and Michael Quinn Sullivan v. The
State of Texas Ethics Commission, Natalia Luna Ashley, in her capacity as
Executive Director of the Texas Ethics Commission, Tom Ramsay, individually
and in his capacity as Commissioner, Paul Hobby, individually and in his capacity
as Commissioner, Hugh C. Akin, individually and in his capacity as
Commissioner, James T. Clancy, individually and in his capacity as
Commissioner, Wilhelmina R. Delco, individually and in her capacity as
Commissioner, Warren T. Harrison, individually and in his capacity as
Commissioner, Robert K. Long, individually and in his capacity as Commissioner,
and Charles G. Untermeyer, individually and in his capacity as Commissioner, in
the Third Court of Appeals, Austin, Texas.

D. Cause No. D-1-GN-15-004455; Texas Ethics Commission v. Empower Texans and
Michael Quinn Sullivan; in the 345™ Judicial District Court of Travis County,
Texas.

E. Civil Action No. 5:14-cv-00133-C; Texas Home School Coalition Association,
Inc. v. Matthew D. Powell, in his official capacity as District Attorney of Lubbock
County, et al.; in the United States District Court for the Northern District of
Texas, Lubbock Division.

F. Cause No. D-1-GN-16-000149, Texas Home School Coalition Association, Inc. v.
Texas Ethics Commission; in the 261* Judicial District Court of Travis County,
Texas; and related case, Cause No. 03-16-00139-CV, Texas Home School
Coalition Association, Inc. v. Texas Ethics Commission, in the Third Court of
Appeals, Austin, Texas.

G. Civil Action No. 1:13-cv-00916; Mike Barnes v. Texas Ethics Commission; in the
United States District Court for the Western District of Texas, Austin Division;
and related case, Cause No. D-1-GN-15-003454; Mike Barnes v. Texas Ethics
Commission, in the 201* JTudicial District Court of Travis County, Texas.

H. Cause No. 2016-27417; Briscoe Cain v. Charles G. Untermeyer, in his Official

Capacity as Chairman and Commissioner of the Texas Ethics Commission and
Natalia Luna Ashley, in her Official Capacity as Executive Director of the Texas
Ethics Commission; in the 270" Judicial District Court of Harris County, Texas.

3. Reconvene in open session.

4. Adjourn.

For more information, contact Natalia Luna Ashley, Executive Director, at (512) 463-5800.

Page 2 of 3



Texas Ethics Commission Executive Session Meeting Agenda for August 15,2016

CERTIFICATION: I certify that I have reviewed this document and that it conforms to
all applicable Texas Register filing requirements. Certifying Official & Agency Liaison:
Natalia Luna Ashley, Executive Director

NOTICE: Under the Americans with Disabilities Act, an individual with a
disability must have an equal opportunity for effective communication and
participation in public meetings. Upon request, the Texas Ethics Commission
will provide auxiliary aids and services, such as interpreters for the deaf and
hearing impaired, readers, and large print or Braille documents. In determining
the type of auxiliary aid or service, the Commission will give primary
consideration to the individual's request. Those requesting auxiliary aids or
services should notify Margie Castellanos at (512) 463-5800 or RELAY Texas
at (800) 735-2989 two days before this meeting so that appropriate
arrangements can be made. Please also contact Ms. Castellanos if you need
assistance in having English translated into Spanish.

For more information, contact Natalia Luna Ashley, Executive Director, at (512) 463-5800.
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TEXAS ETHICS COMMISSION
P.O. Box 12070, Austin, Texas 78711-2070
(512) 463-5800

Chase Untermeyer, Chair Wilhelmina Delco

Tom Harrison, Vice Chair Paul W. Hobby

Hugh C. Akin Bob Long

Jim Clancy Tom Ramsay
AGENDA

Date and Time: 10:15 a.m., Monday, August 15, 2016

Location: Room E1.014, Capitol Extension, Austin, Texas

I. Call to order; roll call.

2. Communication to the Commission from the public.

3. Comments by the Executive Director.

4, Comments by the Commissioners.

5. Approve minutes for the following meetings:

o Executive Session (discussion of pending litigation) — June 1, 2016; and
o Public Meeting — June 1, 2016.

ADVISORY OPINION

6. Discussion of Advisory Opinion Request No. 613: Whether a political advertising
disclosure statement is required to be included in political advertising broadcast by
radio.

This opinion request construes § 255.001 of the Election Code and Ethics
Commission Rules § 26.1.

RULEMAKING

7. Public discussion and possible action on the proposal and publication in the Texas
Register of an amendment to Ethics Commission Rules § 26.1 (Disclosure
Statement), to clarify how a political advertising disclosure statement must be
included in political advertising in audio form, including broadcasts by radio.

8. Public discussion and possible action on the proposal and publication in the Texas
Register of a new Ethics Commission Rules § 20.60 (Reporting Political

For more information, contact Natalia Luna Ashley, Executive Director, at (512) 463-5800.
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10.

11.

12.

13.

Expenditures for Processing Fees), regarding the disclosure of multiple payments
in a reporting period to a single person for fees to process political contributions.

Public discussion and possible action on the proposal and publication in the Texas
Register of a new Ethics Commission Rules § 20.56 (Expenditures Involving
Consultants) and an amendment to Ethics Commission Rules § 20.61 (Purpose of
Expenditure), regarding the disclosure of political expenditures made to
consultants.

Public discussion and possible action on the requirement that a campaign finance
report include the total amount of political contributions maintained at the end of
the reporting period under § 254.031(a)(8) of the Election Code and Ethics
Commission Rules § 20.50.

Public discussion and possible action on the proposal and publication in the Texas
Register of the repeal of Ethics Commission Rules § 34.43(b) (Compensation and
Reimbursement Threshold), regarding an exception to the lobby registration
requirement for compensation if no more than 5% of a person’s compensated time
during a calendar quarter is spent engaging in lobby activity.

Public discussion and possible action on the adoption or proposal and publication
in the Texas Register of a new Ethics Commission Rules § 40.11 (Publicly Traded
Corporation as Source of Income over $500), regarding the identification on a
personal financial statement of a publicly traded corporation from which income
in excess of $500 is derived.

OTHER POLICY MATTERS
Briefing, discussion, and possible action to waive or reduce certain penalties
assessed for campaign finance reports and personal financial statements filed late

due to issues with the new electronic filing application for the following
individuals and political committee.

Campaign Finance Reports

Adolfo D. Lopez (00080091)

William R. Bates, Jr. (00066504)

Philip M. Gommels (00080199)

JM. ‘Chuy’ Alvarez (00051932)

Frank J. Corte, Jr. (00020036)

Glenn A. Johnson, Treasurer, PGISD Better Education (00080531)

For more information, contact Natalia Luna Ashley, Executive Director, at (512) 463-5800.
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14.

15.

16.

Andrea G. Martin Edmondson (00069228)
Eric D. Mahroum (00069162)

Personal Financial Statements

Lance N. Christian (00080484)
Kelli Johnson (00080581)

Edward Pollard (00080307)
Jeffrey A. ‘Jeff” Lane (00080152)
Wesley Lloyd (00064047)
Rodolfo G. Ramos, Jr. (00065625)
Michael Louis Vickers (00059909)
Julie Oakley (00066853)

James Oakley (00066593)

Scott A. McDonald (00067414)
George F. Francis, IV (00067524)

Briefing, discussion, and possible action on appeals of determinations made under
Ethics Commission Rules §§ 18.25 and 18.26 relating to administrative waiver or
reduction of a fine, for the following individuals:

Sergio Mufioz, Jr. (00065967)
Patrick O. Eronini, Sr. (00080390)

Briefing, discussion, and possible action to waive or reduce the late-filing penalty
in connection with a corrected report or to determine whether the corrected report
as originally filed substantially complied with the applicable law for the following
political committee:

Shane Smith, Treasurer, Citizens for Cooper (00080854)

Discussion and possible action regarding the termination of a campaign treasurer
appointment for the following inactive individuals and political committees:

Individuals

Marilynn S. Mayse (00080059)
Richard J. Phillips (00057527)

For more information, contact Natalia Luna Ashley, Executive Director, at (512) 463-5800.
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17.

18.

19.

20.

Political Committees

Del Rio Police Officers” Association Political Action Committee (00063507)
Texas Card Players Association Political Action Committee (00065814)
Geo-PAC (00068242)

Second Chance Democrats (00070398)

Black Firefighters United PAC (00080045)

Reports more than 30 days late: Discussion and possible action regarding the
tmposition of an additional fine on the following filers:

Candidates/Officeholders

Veronica Aleman (00080612)
Dane A.N. Eyerly (00080231)

Political Committees

Lamontry Lott, Sr., Treasurer, Black Firefighters United PAC (00080045)
Sean M. McDonald, Treasurer, Second Chance Democrats (PAC) (00070398)

Personal Financial Statement

Hope L. Knight (00070580)

Lobbyists

Tony Hernandez (00068843)
Brett R. Kerr (00061161)

Discussion on the Texas Ethics Commission Legislative Appropriation Request
for Fiscal Years 2018 and 2019.

Report by subcommittee of Commissioners regarding recommendations for
statutory changes to the 85th Legislature as required by section 571.073 of the
Government Code and discussion about other recommendations Commissioners
may want to consider.

Adjourn.

CERTIFICATION: I certify that [ have reviewed this document and that it conforms to
all applicable Texas Register filing requirements.

For more information, contact Natalia Luna Ashley, Executive Director, at (512) 463-5800.
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Certifying Official & Agency Liaison: Natalia Luna Ashley,
Executive Director

NOTICE: Under the Americans with Disabilities Act, an individual with a
disability must have an equal opportunity for effective communication and
participation in public meetings. Upon request, the Texas Ethics Commission
will provide auxiliary aids and services, such as interpreters for the deaf and
hearing impaired, readers, and large print or Braille documents. In determining
the type of auxiliary aid or service, the Commission will give primary
consideration to the individual's request. Those requesting auxiliary aids or
services should notify Margie Castellanos at (512) 463-5800 or RELAY Texas
at (800) 735-2989 two days before this meeting so that appropriate
arrangements can be made. Please also contact Ms. Castellanos if you need
assistance in having English translated into Spanish.

For more information, contact Natalia Luna Ashley, Executive Director, at (512) 463-5800.
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The draft meeting minutes will be available
on our website the day before the meeting, at
https://www.ethics.state.tx.us/DraftMinutes.
If you would like a copy of the draft minutes, please
provide your email address below, and return this sheet to

Ethics Commission staff at the meeting.

Email address:




DRAFT AGENDA ITEM 6, EXHIBIT A

ETHICS ADVISORY OPINION NO.

August 15, 2016

Whether a political advertising disclosure statement is required to be
included in political advertising broadcast by radio. (AOR-613)

The Texas Ethics Commission (“commission”) has been asked whether a political
advertising disclosure statement is required to be included in a particular communication
broadcast by radio.

According to the facts presented by the requestor of this opinion, a non-profit corporation
seeks to contract, in return for valuable consideration, for the broadcast of advertisements
by radio in certain legislative districts to influence the outcome of elections in Texas. The
advertisements would be intended to inform voters of positions taken by certain members
of the Texas House of Representatives. The advertisements would state in pertinent part
“Don’t trust to protect you if you’re sick,” and “Protect your loved ones and
vote for .” The advertisements would also state the date of the election and
the dates for early voting.

Title 15 of the Election Code includes certain disclosure requirements for political
advertising. Section 251.001 states:

“Political advertising” means a communication supporting or opposing a
candidate for nomination or election to a public office or office of a
political party, a political party, a public officer, or a measure that:

(A) in return for consideration, is published in a newspaper, magazine,
or other periodical or is broadcast by radio or television; or

(B) appears:

(i) in a pamphlet, circular, flier, billboard or other sign, bumper
sticker, or similar form of written communication; or

(ii) on an Internet website.



DRAFT
1d. § 251.001(16) (emphasis added).

The disclosure requirement applicable to political advertising under section 255.001 of
the Election Code states, in relevant part:

(a) A person may not knowingly cause to be published, distributed, or
broadcast political advertising containing express advocacy that does not
indicate in the advertising:

(1) that it is political advertising; and

(2) the full name of:

(A) the person who paid for the political
advertising;

(B) the political committee authorizing the
political advertising; or

(C) the candidate or specific-purpose committee
supporting the candidate, if the political
advertising is authorized by the candidate.

(b) Political advertising that is authorized by a candidate, an agent of a
candidate, or a political committee filing reports under this title shall be
deemed to contain express advocacy.

d) This section does not apply to:
pply
(1) tickets or invitations to political fund-raising events;

(2) campaign buttons, pins, hats, or similar campaign
materials; or

(3) circulars or flyers that cost in the aggregate less than $500
to publish and distribute.

(e) A person who violates this section is liable to the state for a civil penalty
in an amount determined by the commission not to exceed $4,000.
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Elec. Code § 255.001 (emphasis added).

In determining whether a particular communication must include a disclosure statement,
the first issue is whether the communication meets the definition of “political
advertising.” The proposed communication is a statement that supports and opposes
candidates for election to a public office. Additionally, the communication would be
broadcast by radio in return for consideration. Thus, the communication would constitute
political advertising.

The second issue is whether the communication contains express advocacy. The
communication expressly advocates a “vote for” an identified candidate in an election for
public office." Thus, the communication would constitute political advertising containing
express advocacy, and there is no exception provided by section 255.001 of the Election
Code that would otherwise apply. Therefore, the plain language of section 255.001 of the
Election Code would require the communication to include a disclosure statement.

However, section 26.1(a) of the commission’s rules states:

The disclosure statement required by Section 255.001, Election Code, must
contain the words “political advertising” or any recognizable abbreviation,
and must appear on one line of text or on successive lines of text on the face
of the political advertising.

1 T.A.C. § 26.1(a) (emphasis added). A circular, sign, or Internet website, or a television
broadcast containing visual images, can generally be understood as having a “face” on
which “lines of text” can appear. Thus, the requirement for a disclosure statement on such
political advertising is met by including the statement as provided by rule 26.1. However,
a radio broadcast does not have a “face” on which “lines of text” can appear, and it thus
appears impossible for a radio broadcast to comply with the disclosure requirement as
expressed by the plain language of the rule. Consequently, a reasonable interpretation of
the rule is that a disclosure statement is not required for political advertising in the form
of a radio broadcast. We therefore cannot, at this time, require political advertising that is
broadcast by radio to include a disclosure statement. See Ethics Advisory Opinion No.
202 (1994) (a person reasonably relying upon a commission rule is entitled to the same
defense as reasonable reliance upon an advisory opinion). Such a result is an unintended
consequence of the rule, as it is clear that the legislature intended for the disclosure
requirements to apply to political advertising that is broadcast by radio. We will amend
rule 26.1 to clarify the manner in which a disclosure statement, when required by section

! See Ethics Advisory Opinion No. 198 (1994) (providing examples of express advocacy).
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255.001 of the Election Code, must appear in political advertising that is broadcast by
radio.”

SUMMARY

Based on section 26.1 of the Texas Ethics Commission’s rules, political advertising that
is broadcast by radio is not required to include a disclosure statement. Such a result is an
unintended consequence of the rule, and the commission will amend rule 26.1 to clarify
the manner in which a disclosure statement, when required by section 255.001 of the
Election Code, must appear in political advertising that is broadcast by radio.

% The requestor of this opinion has also suggested that section 255.001 is no longer enforceable, based on a 2003
opinion in which the Texas Court of Criminal Appeals held that a precursor to the current statute was facially
unconstitutional under the First Amendment. Doe v. State, 112 S.W.3d 532 (Tex. Crim. App. 2003). The statute at
issue in Doe required a disclosure statement that: (1) included the statement that it is political advertising; (2) the
name of the individual who personally entered into the contract or agreement with the printer, publisher, or
broadcaster or the person that individual represents; and (3) in the case of printed or published political advertising,
the address of either the individual who personally entered into the agreement with the printer or publisher or the
person that individual represents. /d. at 533. An offense was a Class A misdemeanor. /d. The Court relied heavily on
the United States Supreme Court’s decision of Melntyre v. Ohio FElections Commission, which found
unconstitutional a disclosure requirement as applied to an individual who spent her own money to distribute
anonymous leaflets regarding a local school tax measure. Mclntyre v. Ohio, 514 U.S. 334 (1995). In response to the
Doe opinion, the Texas legislature amended the statute in the 2003 regular legislative session to bring the law into
compliance with the First Amendment and implemented several significant changes: (1) it applies only to political
advertising that contains express advocacy; (2) it requires only the name of the person who paid for it or the
candidate or political committee that authorized it; (3) it does not apply to circulars or flyers that cost less than $500
to publish and distribute; and (4) there is no criminal penalty. We must presume that the present statute is
constitutional. Gov’t Code § 311.021(1) (in enacting a statute, it is presumed that compliance with the constitutions
of this state and the United States is intended).



AGENDA ITEM 7, EXHIBIT A

EXHIBIT A
Text of Proposed Rule

The proposed new language is indicated by underlined text.
The deleted language is indicated by [strilcethrough]| text.

Chapter 26. POLITICAL AND LEGISLATIVE ADVERTISING
§ 26.1. Disclosure Statement

(a) A [Fhe] disclosure statement that is required by Section 255.001, Election Code, must
contain the words "political advertising" or any recognizable abbreviation, and must:

(1) appear on one line of text or on successive lines of text on the face of the
political advertising; or

(2) be clearly spoken in the political advertising if the political advertising cannot
include written text.

(b) A disclosure statement is not required on political advertising printed on letterhead
stationery if the letterhead contains the full name of one of the following:

(1) the person who paid for the political advertising;
(2) the political committee authorizing the political advertising; or
(3) the candidate authorizing the political advertising.

(¢c) A disclosure statement is not required on campaign buttons, pins, or hats, or on
objects whose size makes printing the disclosure impractical.



AGENDA ITEM 8, EXHIBIT A

EXHIBIT A
Text of Proposed Rule

The proposed new language is indicated by underlined text.

Chapter 20. REPORTING POLITICAL CONTRIBUTIONS
AND EXPENDITURES

Subchapter B. GENERAL REPORTING RULES

§ 20.60. Reporting Political Expenditures for Processing Fees

(a) Multiple political expenditures made to a single person during a reporting period for fees to
process political contributions may be itemized as a single expenditure, in an amount equal to the
combined total amount of the expenditures, if all the expenditures are made to a single person for
the same purpose.

(b) The purpose of an expenditure reported under subsection (a) of this section must include the
dates of the first and last of the multiple expenditures made to a single person during the
reporting period.

(c) For reporting purposes, the date of an expenditure reported under subsection (a) of this
section is the date of the first expenditure made to the person during the reporting period, as
provided by section 20.57 (Time of Making Expenditure) of this title.







§ 20.61. Purpose of Expenditure

(a) For reporting required under Section 254.031 of the Election Code, the purpose of an
expenditure means:

(1) A description of the category of goods, services, or other thing of value for
which an expenditure is made. Examples of acceptable categories include:

(A) advertising expense;

(B) accounting/banking;

(E) [€®)] contributions/donations made by candidate/officeholder/political
committee;

(F) [68}] event expense;

(G) [(B)] fees;

(H) [€&)] food/beverage expense;

(D) [H] gifts/awards/memorials expense;
(J) [B)] legal services;

(K) [(P] loan repayment/reimbursement;
(L) [€5)] office overhead/rental expense;
(M) [€5)] polling expense;

(N) [€M] printing expense;

(O) [@B] salaries/wages/contract labor;

(P) [€©)] solicitation/fundraising expense;

2



(Q) [(®)] transportation equipment and related expense;
(R) [€Q)] travel in district;

(S) [R)] travel out of district;

(T) [€5)] other political expenditures; and

(2) A brief statement or description of the candidate, officeholder, or political
committee activity that is conducted by making the expenditure and an additional
indication if the expenditure is an officeholder expenditure for living in Austin,
Texas. The brief statement or description must include the item or service
purchased and must be sufficiently specific, when considered within the context of
the description of the category, to make the reason for the expenditure clear.
Merely disclosing the category of goods, services, or other thing of value for
which the expenditure is made does not adequately describe the purpose of an
expenditure.

(b) The description of a political expenditure for travel outside of the state of Texas must
provide the following:

(1) The name of the person or persons traveling on whose behalf the expenditure
was made;

(2) The means of transportation;

(3) The name of the departure city or the name of each departure location;
(4) The name of the destination city or the name of each destination location;
(5) The dates on which the travel occurred; and

(6) The campaign or officeholder purpose of the travel, including the name of a
conference, seminar, or other event.

(c) Except as provided by of this section, this rule
applies to expenditures Mauce ust us arver sury 1, zu iy,

(d) The requirement to include an additional indication if an expenditure is an
officeholder expenditure for living in Austin, Texas, applies to an expenditure made on or
after July 1, 2014.












(18) [4H] Example: Candidate/Officeholder X pays his attorney for legal fees
related to either campaign matters or officeholder matters. The acceptable
category is “legal services” and an acceptable brief descr tion is “legal fees for
campaign” or “for officeholder matters.”

(19) [&8 Example: Candidate/Officeholder X makes food and beverage
expenditures for a meeting with her constituents. The acceptable category is
“food/beverage expense” and an acceptable brief statement is “meeting with
constituents.”

20) [49)] Example: Candidate X makes food and beverage expenditures for a
meeting to discuss candidate issues. The acceptable category is “food/beverage
expense” and an acceptable brief statement is “meeting to discuss campaign
issues.”

(21) [28}] Example: Officehol r X makes food and beverage expenditures for a
meeting to discuss officeholder issues. The acceptal :c gory is “food/beverage
expense” and an acceptable brief statement is “meeting to discuss officeholder
issues.”

2) [€2B] Example: Candidate/Officeholder X makes food and beverage
expenditures for a meeting to discuss campaign and officeholder issues. The
acceptable category is “food/beverage e: ense” and an acceptable brief statement
is “meeting to discuss campaign/officeholder issues.”
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EXHIBIT A

Text of Rule and Relevant Statutes

Ethics Commission Rules: § 20.50. Total Political Contributions Maintained

(a) For purposes of Election Code §§ 254.031(a)(8) and 254.0611(a)(1), the total amount of
political contributions maintained in one or more accounts includes the following:

(1) Balance on deposit in banks, savings and loan institutions and other depository
institutic s; a

(2) The present value of any investments that can be readily converted to cash, such as
certificates of deposit, mo~-y market accounts, stocks, bonds, treasury bills, etc.

(b) For purposes of Election Cc  §§ 254.031(a)(8) and 254.0611(a)(1), the total amount of
po ical contributions maintained includes personal funds that the filer intends to use for
political expenditures only if the funds have been deposited in an account in which political
¢ tributions are held as permitted by Election Code §253.0351(c).

Elect m Code: §254.02 General Contents of Reports.

(a) Except as otherwise provided by this chapter, each report filed under this chapter must
include:

(8) as of the last day of a reporting period for which the person is required to file a report,
the total amount of political contributions accepted, including interest or other income on
those contributions, maintained in one or more accounts in which political contributions
are deposited as of the last day of the reporting period.

Elect 1 Code: § 254.0611. Additional Contents of Reports by Certain Judicial Candidates.

(a) In addition to the contents required by Sections 254.031 and 254.061, each report by a
candi te forajuc ial office covered by Subchapter F, Chapter 253, must include:

(1) the total am of political contributions, including interest or other income,
maintained in one or more accounts in which political contributions are deposited as of

the last day of the reporting period....



AGENDA ITEM 11, EXHIBIT A

EX 3ITA
Text ¢ Proposed Rule

The deleted language is indicate by [strikethrougk text.
Ch: ter 34. REGULAT DN OF LOBBY TS
Subchapter B. REGISTRATION REQUIRED
§ 3 43. Compensation and Reimbursement Threshold

(a) A person must register under Government Code, §305.003(a)(2), if the person
receives, or is entitled to receive ©  der an agreement under which the person is retained
or employed, more than $1000 in a calendar quarter in compensation and reimbursement,
not including reimbursement for 1e person's own trave  od, lodging, or membership
dues, from one or more other persons to communicate directly with a member of the
legislative or execu ‘e branch to influence legislation or : ministrative action.

[¢e}] (b) For purposes of Government Code, §305.003(a)(2), and this chapter, a person
shall make a reasonable allocation of compe ati  between compensation for lobby

activ 'y d compensation for oth activities.









Late Reports Memo
Page 2

3. Philip M. Gommels (80199)
Candidate, District Judge

Report: semiannual report due January 15, 2016

File date: January 20, 2016

Activity: contributions = $5,350.00; expenditures = $9,862.47;
contributions maintained = $3,462.53

Penalty: $500

Mr. Gommels stated that he was unaware he was required to file electronically and filed the report in
paper format postmarked on the filing deadline. He stated that he spoke with the Commission's
technical support staff shortly afterwards and received assistance with setting up his password and
filing the report electronically two business days after the deadline.

4. J.M. 'Chuy' Alvarez (51932)
Candidate, District Attorney

Report: semiannual report due January 15, 2016

File date: January 26, 2016

Activity: contributions = $500.00; expenditures = $22,523.00;
contributions maintained = 2,977.00

Penalty: $500

Mr. Alvarez stated that he had trouble using the new online filing application for the first time. He
stated that he spoke with the Commission's technical support staff who helped him set up his password
and successfully file the report.

5. Frank J. Corte, Jr. (20036)
Former State Representative

Report: annual report of unexpended contributions due January 15, 2016
File date: February 2, 2016

Activity: none

Penalty: $500

Mr. Corte stated that he had trouble using the new online filing application for the first time to file his
annual report. He stated that he spoke with the Commission's technical support staff who helped him
resolve the issue and successfully file the report.
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6. Glenn A. Johnson (80531)
reasurer, PGISD Better I i1cation

Report: semiannual report due January 15, 2016

File ¢ e: July 14, 2016 :

Activity: contributions = -0-; expenditures = -0-;
contributions maintained = 54.74

Penalty: $500

Mr. Johnson stated that when using the new online filing application for the first time he believed he
had timely filed the report but did not complete all the steps due to his unfamiliarity with the system.
He stated that it was not until he logged into the system to file the next report due July 15, 2016, that
he realized the report had not been filed. He immediately contacted the Commission's technical
support staff who helped him successfully file the report.

7. Andrea G. Martin Edmondson (69228)
District Ju e

Report: semiannual report due July 15, 2015

File date: January 15, 2016

Activity: contributions = -0-; expenditures = $3,500.00;
contributions maintained = $6,898.01

Penalty: $500

Judge E nondson ran for office in 2014 and was not on the ballot in 2016. Judge Edmondson stated
that when using the new online filing application for the first time she believed she had timely filed the

report lid not complete all the stt s due to her unfamiliarity with the system. She stated that it was
not un e logged into the system to file the next report due January 15, 2016, that she realized the
report not been filed. ¢ immediately contacted the Commission's technical support staff who

helped her successfully file the report.

8. Eric D. Mahroum (69162)
Candidate, State oard of Education

Report: semiannual report due July 15, 2015
File date: June 23, 2016

Activity: none

Penalty: $500

ir. M roum ran for office in 2014 and is not on the ballot in 2016. He stated that when using the
new ¢ ne filing application r the first time he believed he had timely filed the report but did not
complete all 1 steps due to his unfamiliarity with the system. Mr. Mahroum stated that it was not
until he contacted the Commission's technical support staff on June 23, 2016, for assistance with filing
his final report, that he realize the report at issue had not been filed. The Commission's technical
support staff he ed him successfully ~le the report.
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PERSONAL FINANCIAL STATEMENTS

Candidates and state officers began using the new electronic filing application to file personal
financial statements (PFS) on September 14, 2015. The following PFS reports were filed late due to
issues related to the new filing application.

Staff Recommendation — Waiver (Items 9-19): Staff recommends waiver based on the fact that the
PFS reports were filed as soon after the filing deadline as possible and the filers worked with
Commission technical support staff to resolve the issues. In each case, it was the filer's first time to
file a report using the new filing application.

9. Lance N. Christian (80484)
Candidate, Railroad Commissioner

Report: personal financial statement due February 12, 2016
File date: February 16, 2016
Penalty: $500

Mr. Christian stated he was unaware that he needed a PFS password, separate from his campaign
finance filings, in order to file the PFS electronically. He contacted the Commission's technical
support staff on the next business day and received assistance with setting his PFS password and filing
the report.

10.  Kelli Johnson (80581)
Candidate, District Judge

Report: personal financial statement due February 12, 2016
File date: February 16, 2016
Penalty: $500

Ms. Johnson stated that when using the new online filing application for the first time she believed she
had timely filed the PFS but did not complete the task due to her unfamiliarity with the system. She
stated that it was not until she contacted the Commission's technical support staff on February 16,
2016, that she realized the report had not been filed. The Commission's technical support staff helped
her successfully file the report.

11. Edward Pollard (80307)
Candidate, State Representative

Report: personal financial statement due February 12, 2016
File date: March 29, 2016
Penalty: $500

Mr. Pollard stated that he was unaware that he needed a PFS password, separate from his campaign
finance filings, in order to file the PFS electronically. He stated that he subsequently contacted the
Commission's technical support staff and received assistance with setting his PFS password and filing
the report.
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16. Julie Qakley (66853)
Trustee, Texas Municipal Retirement System

Report: personal financial statement due May 2, 2016
File date: May 4, 2016
Penalty: $500

Ms. Oakley stated she attempted to file the PFS after 5:00 p.m. on the filing deadline but did not have
her PFS password. She contacted the Commission's technical support staff on the next business day
and received assistance with setting her PFS password and filing the report.

17. James Oakley (66593)
Member, Texas Commission on Law Enforcement

Report: personal financial statement due May 2, 2016
File date: © May5, 2016
Penalty: $500

Mr. Oakley stated he had trouble using the new online filing application for the first time. He
contacted the Commission's technical support staff on the next business day and made an appointment
to come to the Commission's office and receive assistance with setting his PFS password and filing the
report.

18. Scott A. McDonald (67414)
Member, Texas Industrialized Building Code Council

Report: personal financial statement due May 2, 2016
File date: May 5, 2016
Penalty: $500

Mr. McDonald stated that he had trouble using the new online filing application for the first time. He
contacted the Commission's technical support staff and received assistance with setting his PFS
password and filing the report. -

19. George F. Francis, IV (67524)
Member, Texas State Board of Examiners of Marriage and Family Therapists

Report: personal financial statement due May 2, 2016
File date: May 5, 2016
Penalty: $500

Mr. Francis stated that on May 2, 2016, he attempted to submit a request for an extension of the filing
deadline but it was after business hours. He stated that he was unaware he needed to submit the
security form to receive a PFS password before being able to access the new online filing application.
He contacted the Commission's technical support staff and received assistance with setting his PFS
password and filing the report.
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TEC Rules Determination: II-B — Formulas Chart (Item 2):

2. Patrick O. Eronini, Sr. (80390)
Candidate, County Party Chair

Report: 8-day pre-election report due February 22, 2016

File date: April 6, 2016 (44 days late)

Activity: contributions = $10,773.15; expenditures = $5,303.44;
contributions maintained = -0-

Prior offenses: none

Penalty: $4,800 — reduction to $850

Basis: Critical report; Category B filer; total contributions and expenditures are both over $3,000 for the
reporting period; no prior late-filing offense in the last five years; good cause shown.

Formula: The fine is calculated at $100 (good cause, 0 priors, 1st day late) + $500 (next 5 days late @
$100 per day) + $250 (30-day segment @ $250 per segment) + $0 (remaining 8 days late do not add up to a
full 30-day segment) = $850.

On May 6, 2016, the Commission sent a determination letter to Mr. Eronini informing him that he is
eligible for a reduction of the $4,800 late-filing penalty to $850 under the Ethics Commission Rules. The
letter informed Mr. Eronini that the reduced fine would revert to the original amount assessed if he did not
remit the payment by June 6, 2016, or submit a request for appeal.

Request for Appeal: On June 9, 2016, the Commission received the appeal. In the appeal letter, Mr.
Eronini stated, "I attempted to file a report on February 21, 2016 but your system showed that there was no
report due." Mr. Eronini included sworn affidavits from two of his campaign volunteers that were present
when he attempted to file the report on February 21, 2016. Both sworn statements attest to the following:

That on February 21, 2016, we attempted to file a campaign finance report and the Texas
Ethics Commission website showed that there was no report due.

That as of the date February 21, 2016, all necessary materials needed for the said 8 day
Pre-election Report that was due February 22, 2016, were ready.

That the sole reason for failure to file the late report was based on the website of the
commission. ‘

Mr. Eronini further stated in his appeal letter:

I am appealing your fine because I followed the instructions given by your website and as
a political novice, there was no other way that I would have known at that time, that your
computer system was wrong. A fine will not only be unfair and unjust but a
discouragement from public service.

As additional background, Commission records show that Mr. Eronini was an opposed candidate for
county party chair on the March 2016 primary election ballot and was therefore required to file the 30-day
and 8-day pre-election reports. On January 27, 2016, Mr. Eronini was sent an e-mail notice regarding his
filing requirements as an opposed primary candidate, including the requirement to file the 8-day report due
February 22, 2016. On January 31, 2016, Mr. Eronini electronically filed his required 30-day report due
February 1, 2016. On February 17, 2016, Mr. Eronini was sent another e-mail notice specifically regarding
his requirement to file the 8-day report due February 22, 2016. There is no evidence that any of the e-mail
notices were bounced back to our server as undeliverable.
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Commission records further show th: the ballot informa n and the "requirement to file" codes for the
pre-election reports were entered into the filing system database in early January 2016, ensuring that Mr.
Eronini would receive the correct notices &  prompts in the filing application regarding upcoming filing
deac nes. If Mr. Eronini logged into the filing application on February 21, 2016, prior to the 8-day report
deac ne, and clicked "Start a Report," Commission technical sta  is confident that the application would
have us  the information in the database (opposed candidate on the primary ballot) to display a message
stating the next required report was 1 8-day report due February !, 2016, and giving him the option
to start that report. Commission staff has no records of the application turning a message of "no report is
due" for this type of filer given this specific data set.
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3. Geo-PAC (00068242)
Robbin K. Voight, Treasurer

Last report filed: January 15, 2015
Treasurer appointment filed: February 24, 2012

4. Second Chance Democrats (00070398)
Sean M. McDonald, Treasurer

Last report filed: January 15, 2015
Treasurer appointment filed: October 2, 2014

5. Black Firefighters United PAC (00080045)
Lamontry Lott, Treasurer

Last report filed: Report has never been filed
Treasurer appointment filed: June 6, 2015
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Political Committees

3. Lamontry Lott, Sr., Treasurer
Black Firefighters United PAC (00080045)

Semiannual Report due 1/15/2016 — Report not filed; $500 penalty not yet paid and not referred to
AG because not yet at referral threshold.

Previous violations:

o Semiannual Report due 7/15/2015 - Report not filed; $500 penalty not yet paid and not referred
to AG because not yet at referral threshold.

4. Sean M. McDonald, Treasurer
Second Chance Democrats (PAC) (00070398)

Semiannual Report due 7/15/2015 — Report not filed; $500 penalty not yet paid and not referred to
AG because not yet at referral threshold.

Previous violations: None

Personal Financial Statement

5. Hope L. Knight (00070580)
District Attorney, 369th Judicial District

Personal Financial Statement due 2/12/2016 - Report not filed; $500 penalty not yet paid and not
referred to AG because not yet at referral threshold.

Previous violations:

o Personal Financial Statement due 4/30/2015 - Report not filed; Fine increased to $1,500 and
penalty paid.

Lobbyists
6. Tony Hernandez (00068843)

Monthly Lobby Activities Report due 01/11/2016 - Report not filed; $500 penalty not yet paid and
not referred to AG because not yet at referral threshold.

Previous violations: None
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7. Brett R.Kerr ( 061161)

Monthly Li - by Activities Report due 10/13/2015 - Report not  led; $500 penalty not yet paid and
not referred to AG because not yet at referral thre  old.

Previous violations:

© Monthly Lobby Activities Report due 4/10/2015 - Report not filed; $500 penalty not yet paid
and not referred to AG because  t yet at referral threshold.






3. Amendments to Section 2252.908, Government Code (House Bill 1295)

a. Amend the disclosure requirement to apply to a contract of a governmental
entity or state agency that is enforceable, not simply to a signed, written
contract. .

b. Amend the law to require the disclosure to be filed after the contract is
binding. '

c. Amend the law to apply to:

i. (1) a contract with a value of at least $1 million, and

ii. (2) a contract that requires an action or vote by the governing body
of the governmental entity or state agency before the contract may
be signed if the value of the contract is over a certain amount.

4. Add a prohibition on a person using public funds to make a political contribution
or political expenditure
a. This could be added as a new section in the Election Code (e.g., 255.0032).
b. The law may also specify what constitutes “public funds,” particularly in
circumstances in which the funds are given by a governmental body to a
non-profit organization to fulfill a public purpose.

5. Amend the law to allow the Commission to use funds to purchase meals at training
events

a. Authorize the Commission to use its funds to purchase meals for attendees
at Commission seminars.

b. In the alternative, authorize the Commission to use the amount charged
attendees at seminars to pay for training expenses, including meals for
attendees.

Carried over From Recommendations Made to the 84th Legislature

6. Standards of Judicial Review: Unlike many state agencies with enforcement
authority, a respondent to a complaint filed with the Commission may appeal to
court under a trial de novo standard after the Commission issues a final order or
after choosing to bypass the Commission’s hearings process on the complaint.
This approach essentially throws out the Commission’s work and record, which
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often represents significant skilled legal work by Commission Staff as well as
meaningful insight and sustained effort by Commissioners. The Commission
recommends providing for judicial review of Commission decisions in a manner
that respects the record of the Commission’s decisions.

Under this recommendation, an appeal of a final order by the Commission would
still proceed as a trial de novo and without the substantial evidence rule, which
would not change from-current law. However, the record of a Commission hearing
would be admissible in the trial in district court consistent with the court’s
discretion under the Texas Rules of Evidence. In addition, the trial would be
limited to the issues decided by the Commission in its enforcement proceedings
and on which judicial review is sought. In a trial without a jury, the district court
would be permitted, when rendering judgment on an issue under appeal, to
consider the decisions made by the Commission in its enforcement proceedings
and the evidence upon which the decisions were based.

7. Enforcement of Discovery: Authorize the Commission to enforce legitimate
discovery in enforcement proceedings through civil fines or other civil sanctions
for the failure to comply.

8. Confidentiality of Sworn Complaints: Amend Section 571.140 of the Government
Code to clearly allow a respondent or a respondent’s counsel to waive
confidentiality regarding a sworn complaint filed against the respondent. This
would clearly allow a respondent or respondent’s counsel to publicly discuss the
sworn complaint, including the substance and allegations made in the complaint
and the processing and resolution of the complaint.

9. Disclosure to Law Enforcement Agencies: To protect the interest of the public
and to promote efficient and economical administration of governmental duties,
authorize the Commission to disclose to law enforcement agencies information
relating to a sworn complaint.

10. Slate Mailers: To ensure that voters are fully informed, slate mailers should be
required to include a disclosure statement. Slate mailers that meet the definition of
political advertising are already required to include a disclosure statement as
required by Section 255.001 of the Election Code. Some slate mailer
organizations sell advertising space to candidates and include a political
advertising disclosure statement as required by Section 255.001 of the Election
Code on each of the spaces. These slate mailers should also include an additional
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disclosure identifying the name of the person(s) with final decision making
authority as to which candidates are supported or opposed in the slate mailer.

11. Notices to Filers: Authorize the Commission to adopt rules prescribing how to
send notices of filing requirements, not including notices of referral to the Office
of the Attorney General or sworn complaint notices.

12. Post-Litigation Clean-Up

a. In light of the October 2013 United States Court of Appeals for the Fifth
Circuit opinion in the case of Texans for Free Enterprise v. Texas Ethics
Commission, amend Chapter 253 of the Election Code to permit a
corporation or labor organization to make a political contribution to a
political committee that intends to act exclusively as a “direct campaign
expenditure only committee.”

b. In light of the August 2014 United States Court of Appeals for the Fifth
Circuit opinion in the case of Catholic Leadership Coalition of Texas v.
Reisman, repeal Section 253.037(a) of the Election Code, relating to the 60-
day and 10-contributor requirements applicable to general-purpose
committees. In addition, repeal Section 253.037(c) of the Election Code,
which merely provides an exception to Section 253.037(a).

c. Inlight of the October 2008 order issued by the United States District Court
in the Western District of Texas, Austin Division, in the case of Free
Market Foundation v. Reisman, repeal Sections 302.017 and 302.019 of the
Government Code, relating to contribution and expenditure restrictions for
speaker elections.



